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Navajo Mation Environmental Protection Agency ~ Air Quality Confrol/Operating Permit Program
Post Office Box 529, Fort Defiance, AZ B65D4 « Rt.112 North, Bldg #2837
Telephone (928) 729-4006, Fax (928) 729—4313; Emaxl mmgggmg_g

MIT 8 FACILITY NAME: LocATION: COUNTY:  STATE:

NN-OF 08-010 PEABODY WESTERN COAL COMPANY  KAYENTA NAVAIO  AZ
~KAYENTA COMPLEX

ISSUBDATE:  EXPRATION DaTe: AFSPLANTID: PERMITTING AUTHORITY:

04/14/2011 04714/2016 04-017-NAV0O1 NNEPA

ACTION/STATYS: FINAL PART 71 OPERATING PERMIT

TABLE OF CONTENTS

Abbreviations and Acromyms

1. Source Identification

1. Requirements for Specific Units
A. NSPS General Provisions
B. NSPS Reguirements
L. Monitoring Requirements
D. Recordkeeping Requirements
E. Operational Flexibility

11, Facility-Wide or Generic Permit Conditions

c. Stratospheric Ozone and Climate Protection
D. Asbestos from Demolition and Renovation
E. Compliance Scheduyle

¥. Chemical Accident Prevention
G. Permit Shield

IV. Title ¥ Administrative Requirements
A. Fee Payment
B. Blanket Compliance Statement
C. Compliance Certifications
D. Duty ta Provide and Supplement Information
E. Submissions
F. Severability Clause
G. Permit Actions
H. Administrative Permit Amendments
1. Minor Permit Modifications
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2 w REX LEE JIM VICE PRESIDENT

Navajo Nation Environmental Protection Agency — Office of the Executive Directox
Post Office Box 339, Window Rock, AZ 86515 + Bldg # 2695 Window Rock Blvd
Telephone (928) 871-7692, Pax (928} 871-7996

wwwpavajonationepa.org
PERMIT #: Pacirry Name: LOCATION: COUNTY; STATE
NN-OP 08-010 PraBoDY WESTERN COAL COMPANY  KAVYENTA NAVAJO AZ

~ KAYENTA COMPLEX
IsSUEDATE:  EXPRATIONDATE: AFSPIANTILY, PERMITTING AUTHORITY:
0471472011 0471412016 04-017-0AV0] NNEPA

ACTION/STATUS: ADMINISTRATIVE AMENDMENT

G. Bradley Brown, President
Peabody Western Coal Company
3001 West Shamrell Boulevard
Flagstaff, Arizona 86001

(928) 913-9201

Re: Administrative Permit Amendment to Clean Air Act Title V Operating Permit
for Peabody Western Coal Company ~ Kayerda Complex; NN-OP 08-010

Dear Mr. Brown:

We are issuing an administrative amendment to the Clean Air Act Title V Operating
Permit for Peabody Western Coal Company — Kayenta Complex to correct the Permit Issnance
and Expiration Dates in light of the EPA Environmental Appeal Board’s decision in Peabody
Western Coal Co., CAA Appeal No. 11-01, and to change the Tribal and EPA Permit Contact

information listed in Section I NNEPA has made this administrative amendment pursuant to
NNOPR § 405(C).

We have enclosed the Table of Contents and Section I of the amended permit for your
information. Please note that the changes made in the permit will not affect the permit terms and
conditions that became effective April 14, 2011 and expire on April 14, 2016. A copy of this
administrative permit amendment is also being provided to EPA Region IX, pursuant to NNOPR
& 405(C) and 40 CP.R_ § 71.7(d). If you have any questions regarding this matter, please contact
Ancop Sukumaran at (928) 729-4094 or asukumaran(@navajo-nsn.gov,

Ab 3 1R

Date

Executive Director
Mavajo Mation Environmental Protection Agency
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From: Anoop Sukumaran [mailto:asukumaran@navajo-nsn.gov]
Sent: Friday, August 31, 2012 5:07 PM

To: Wendt, Gary W.
Cc: Jill E. Grant; Eugenia Quintana; Stephen B. Etsitty; Glass.Geoffrey@epamail.epa.qov; Raju Bisht;
Tennille B. Begay

Subject: PWCC Administrative Amendment

Good Afternoon,

Please find the copy of an administrative amendment issued by NNEPA to correct the PWCC Title V
permit Issue/expiration dates and change in EPA and Tribal contact information. Let me know if you
have any questions.

Thanks,
Ancop



mailto:Glass.Geoffrey@ePJmail.eoa.gov
http:mailto:asykuma@n@nayajg-nso.gov

EXHIBIT D

“Delegation of EPA’s Permitting Authority Under the Clean Water Act to Permitting

Authorities Under the Surface Mining Control and Reclamation Act of 1977
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June 2, 1982
MEMORANDUM

SUBJECT: Delegation of EPA’s Permitting Authority Under
the Clean Water Act 0 Permitting Authorities
Under the Surface Mining Control and Reclamation
Act of 1977

FROM: Robert M. Perry
Associabe Administrator for Legal and
Enforcement Counsel and General Counsel

TO: The Administrator

Backgronnd

The Environmental Protection Agency {EPA) and the Office of
Surface Mining (OSM) of the Depariment of the Interior have
been negotiating a memorandum of understanding (MOU) that
would provide for the combination of permits under the Clean
Water Act (CWA) and the Surface Mining Control and Recla-
mation Act of 1977 (SMCRA) into joint permits prepared by
the SMCRA authority. OSM would like to include in the
MOU a provision that if EPA does not approve the issuance
of # joint permit within a specified pertod of rme, it shall be
deemed to have concwrred in the joint permit’s issuance. This
memorandum addresses the lemality of such a provision.

issue

May EPA lawfully allow the OSM or a State authority imple-
menting SMCRA to issue National Pollutant Discharge Elimina-
tion Sysiem {NPDES) permite under the CWA in the absence
of an affirmative EPA concurrence?

Conclusion

EPA has no such legal authority.

Discussion

Section 402fa){(1) of the CWA provides For the issuance by the
Administrator of permits for the digcharge of pollutants into
waters of the United States. Such permits must reguire compli-
ance with various provisions of the Act. Section 402{a){2) re-
quives that “the Administrater shall prescribe conditions for
such permits to assure compliance with the requirements of
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pasagraph [1) of this section . . .." Section 402(b) provides the
mechanism and requirements under which States may assume
permitting authocity.

According to the Administrative Procedure Act, 5 USC
§568(b), “a sanction may not be imposed or a substantive rule
or order issued except within jurisdiction delegated to the
agency and as awthorized by law.” The authority to issue per~
mits allowing discharges of pollutants into the Nation's waters
is vested in EPA under §402(a) of the Act. Accordingly, no |
other agency may exercise that authority unless it is delegated |,
pursuant o statite,

Authority for delegation of authority from one agency to an-
other was granted by the Reorganization Act of 1939, as
amended, 5 U.S.C. §901. The Reorganization Act provided that
executive reorganization plans, inciuding the transfer of all or
part of one agency’s functions o another agency, mwust be sub-
mitted to Congress. § US.C. § 903(2)(1). The plans would take
effect unless disapproved by either House of Congress. Howev-
er, the Reorganization Act expired April 8, 1981. Hence, uniless
and until the Reorganization Act is reauthorized by Congress,
any delegation must find authority in another statute.

OSM has suggested * that §501(b} of the CWA confers such
delegatory authority on EPA. Section 501{b} provides as fol-
lows:

The Administrator, with the consent of the head
of any other agency of the United States, may
utilize such officers and employees of such apency
as may be found necessary to assist in camrying
out the purposes of this Act.
O5M’s contention finde little suppost in the language of
§ 501(b), its legislative history, or in the case law on delegation
of anthority by Federal agencies. Section 501(b) must be exam-
ined in the light of § 101{d) of the Aet, which provides:
Except as otherwise srprassiy previded In this Act, the
Administrater of the Environmental Protection
Agency ... shall administer this Act. (Emphasis
added )

‘Some of the agumeents attibuted to OSM in this memorandum have been
expressed in informal comamunicatiors from OSM counsel. Others, 1 undes-
staod, wrere rzised directly to you by Secretary of the Interior Wakt.
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The autharization in § 501(b) for the Administrator "to wutilize
such officers and employees of such agency as may be found
necessary k asist in carrying out the purposes of this Act”
{emphasis added) is hardly an “express provision” to allow
other agencies to administer the Act. On its Face, this language
contemplates only the assistance of other Federal agemcies, not
their assumption of the Administrator’s responsibilities under
the Act,

Furthermore, there is a strong presumption that the authority
conferred on one agency should not be delegated to another. In
Texiile and Apparel Group, American imporirs Assocghion v. FIC, 410
B2d 1052, 1057-58 (D.C. Civ. 1969), eorf. demind, 396 US. 910
{1969), the comt rejected the Federal Trade Commission’s con-
tention that it could act pursuart to a statute that gave au-
thority to the Bureau of Customs:

{Tlhe Commission’s argument tuns afoul of the

general principle that authority committed to one

agency should not be exerdsed by another, The

reason for this is that Congress delegates to one

agency certzin anthority, perhaps because it feels

that agency is the most capable of exercising it.

Thus, Congress may well have felt that the Com-

mission should restrict its enforcement powers to

the type with which it was generally familiare.

cease and desist procedures—nd that Customs

wat better equipped to handle deteption of goods

at a port. Further, the political realities are often

such that Congress has chosen a particular agency

with a particular orlentation toward a probiem; the

proper place for interested parties to get a differ-

ent agency (with perhaps a2 more favorable orien-

tation) to handle the job is back in Congress.
The above language argues strongly against the delegation of
NPDES authority. EPA was the agency chosen by Congress to
implement controls on water pollution. As noted carlier, Con-
gress made that clear in §101(d), which requires EPA o ad-
mipister the Act unless “otherwise expressly provided.” The is-
suance of permits by the Administrater is an iniegral part of
EPA’s administration of the CWA.

In addition, in most States having significant coal mining op-
erations, the SMCRA permitting authority is the State itself.
Section 501(b) makes no mention of utilizing officers and em-
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ployees of Seate, as opposed to Federal, agencies. On the con-
trary, it is clear that §402(b) provides the sole mechanism by
which States may assume respomsibility for NPDES programs.
In enacting §402(b), Congress imposed substantial prerequisites

on both the States and EPA before such responsibility could be -

assumed. A construction of § 501(b) allowing the delegation of
NPDES permitting authority to States that do not administer
NPDES programs and have not met the substantial qualifica-

tion requircments of § 402(b) would be manifestly inconsistent

with the purposes of §402(b} and would do considerable vio-
fence to the statutory scheme of the Act.

A comparisen of §501(b) with other statutory provieions that
do authorize agency delegations buttresses the conclusion that
no delegation of permitting authority is contemplated by
§ 501{(b). Most compelling is § 107(b) of the Marine Protection,
Research, and Sanctuaries Act of 1972 {(MPRSA), 33 USC
§1401 # syq. That section, enacted in the same year as the
CWA, provides:

The Administrator or the Secrstary may delegate
responsibility and authority for reviewing and
evaluating permit applications, including the deci-
sion as to whether 2 permit will be issued, to an
officer or agency, or he may delegate, by agree-
ment, such responsibility and authority to heads
of the Federal departments or agencies, whether
on a reimbursable or nonseimbursable basis.
This section demonstrates clearly that Congress, when it
wished to do so, knew how to allow the delegation of permit-
ting authorty. Congress provided such authority usder the
MPRSA; it did not do so under the CWA.

Moreover, an expansive reading of §501(b) to permit the
delegation at issue is not supported by the section's legislative
history.? First, the outline of title V of HLR. 11896, §501(b} of

#Nor can | agree with OSM that §101{f) of the Act shonld be construed to
autherize the dclegation of permitting authority. Section 101(A decares a5 a
natioral policy the minimization of paperwork and interagency decision proce-
dures and the avoidance of manpower duplication in implementing the Act.
There is nothing in its language or the legistative history of §10Mf) ndicating
that EPA has authority to delegate mapr functions. On the oontrary, §101(f)
must be read in conjunction with §101(d), which makes clear that §101{0) is
to be implemented by means other than delegadons of authurity,
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which was enacted verbatim in the CWA, indicates that
§ 501(b} was intended to permit the Administrator to “borrow
personnel with cansent.” Legisiative History of the Water Pol-
hation Contrad Act Amendments of 1972 at 417 (1973). Second,
the predecessor of §501(b), §8(b) of the Water Pollution Con-
trol Act of 1956, authorized the Secretary of Health, Education,
and Welfare (HEW) to "utilize officers and employees of other
U.S. agencies to assist in carrying out the puwposes of the
Act.” (Pub.L. 84-660.} % That this language was not intended to
authorize delegations is strongly suggested by a juxtaposition of
§8(b) with §8(a) of the 1956 Act, which authorized the Sur-
geon General ko “prescribe necessary regulations subjeck to the
approval of the Secretary of HEW and o delegeir his authority
under the Act to officers and employees of the Public Health
Service.” (Emphanis added.)

OSM refers to various situations where CWA activities are
carried oot by entities other than EPA, arguing by analogy that
they support the conclusion that delegation is authorized here.
OSM notes that some States issue TWA permits, that the
Corps of Engineers issues permits under §404 of the CWA,
and that the Coast Cuard performs cerfain functions under
§ 311 of the Act. Howerver, as discussed above, §402(b) specifi-
cally provides for the asswmnption of permitting authority by
States. Similarly, § 404 specifically authorizes the Corps to issae
permits for dredging operations. Section 311 differs from the
rest of the CWA in that authority is conferred on the Presi-
dent, not EPA  Section 311 expressly allows the President to
delegate authosity and also provides specific authority to the
Coast Guard.* Instead of supporting OSM’s arguments, the ex-
press language of these provisions actuslly andercuts OS5M’s
position. It demonstrates that Congress knew well how to au-

31 USBPA Legal Compilation at 248 (1973

*{ understand that OSM has srgued that EPA has delegatedt authority under
the Safe Drinking Water Act to the United States Geological Survey (USGS).
This is not the case. Some agreements are curremtly being Regotiated between
USGS and States that have assumed the underground imjection control (UIC)
program, whereby USGS and the States would cooperate to minimize duplica-
tion of megulatory efforr. While BPA hes helped to negotiste them, the agree-
ments, if concluded, would be stictly between the States and USGS and
would not relieve the States of their primary responsibility under the VIC pro-
gram.
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thorize the exercise of CWA avthwaity by agencies other than
EPA.

OSM has also cited Clnifal Stafes v. Weber, 255 F. Supp. 40,
4244 (D.N] 1965), offd, 384 US. 212 (1966), in support of its
contention that the delegation at issue is lawful, Weber relied
on Goldberg v. Baitls, 196 F. Supp. 749, 755 {ED. Pa), offd, 295
F2d 937 (3d Cir. 1961), wrt demiad, 371 U.S. 817 (1962), which
upheld the delegation by the Department of Labor of certain
investigatory functions to the Department of Justice, pursuant
to 8560l and 627 of the Labor Management Reporting and
Disclosure Act (LMRDA), 29 US.C, 8§ 521, §27.

Weber and Goldbery do indicate that under some drcumstances
courts will uphold 2 delegation of authority, even in the ab-
sence of express statutory authorization. However, the statutory
language of the LMRDA comstrued in those cases iz far broad-
er than §501(b} of the Clean Waler Act.5 More importantly,
the IMRDA does not contain a dause similar w0 §10%{d) of
the CWA, which, as noted above, requires the Administrator to
administer the Act “unless otherwise expressly provided.” Thus,
the CWA, unlike the LMRDA, does not afford the latitude for
a court to uphold a delegation of authority.

In addition, investigatory functions are normally a central
part of the Department of Justice’s responsibilities, but presum-
ably comprise only a peripheral part of the Depariment of
Labor’s responsibility. By contrast, the permitting function is an
integral part of EPA’s responsibility under the CWA. The
permit is the primary mechanism for control of the discharge
of pollutants into the environment and for ensuring compliance
with applicable water quality standards. EPA has issued numer-
ous water pollution control permils to coal mines. OSM and

& Section. 627 of the LMRIDA allows the Secretary of Labor to enber Into "ar-
rangements or agieements for cooperation or wmutual assistance in the perform-
ance of his fumctions” and to “otiize the fcififis or senis OF any depariment,
agency or establishreent of the United States . . . incuding the services of any
of its employees . . . " (Emphasis added) Goldiwy concluded that this section,
read in conjunction with §60Kb), which specifically recognizes that the Secre-
tacy of Labor may “designete” officers to institeie bvestigations, clearly an-
thowizad the delegation In question,

By conbrast. § 501} of the CWA authorizes the Administrator only “to uti-
lize such officers and employees of such agency as may be found necessary
desist im carrying out the purpoces of this Act.” (Emphasis added.)
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State SMCRA  authorities have comparatively fittle experience
mﬂlcmcfdﬂumtﬁnﬁmﬁmsandwakerquaﬁtyshtﬂadsﬁ

In conclusion, for the reasons set forth above, 1 believe that
EPA lacks legal authority to delegate its permit issuing TeSpOn-
sibility to State SMCRA authorities or to (JSM.

mmmrmmp&c&.im).rmmmmsm

mwwyinmmbymam‘;dﬁmmﬁumm
wd applicable water quality standands.
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The Administrative Process and the Rule of Environmental Law

Compared to the thought-provoking discussions you will have this morning about the future of
the Environmental Protection Agency, much of what | have to say may seem a bit less exhitarating, for |
plan to talk about the basic legal principles that govern the exercise of the vast authority wielded by the
administrative state. Now ! realize that administrative law is something of an acquired taste. But like
fine scotch, it’s a taste worth acquiring. As environmental lawyers well know, admin is where the action
is. An unbelievable portion of the law that structures the world around us is now only loosely connected
to Congress. Capitol HIll still lies at the center of this city, but the heart of government may actually
reside in those red-roofed buildings along Pennsylvania Avenue. This is especially true in the
environmental sphere where EPA and many other federal agencies, through environmentatl impact
statements and similar requirements, are called upon to deploy technical expertise well beyond that
normally available to Congress.

| have several reasons for speaking today about the fundamental principles of administrative
law, principles that can be boiled down to two basic commandments: follow the law and give sound
explanations for what you do. My first reason is this: as much as | might like to, | really can’t tatk about
anything else. My court hears aimost all the administrative law cases that matter, and so if | go much

beyond the fundamentals, 'll end up having to recuse myself from all the interesting cases. Second, it's
at times like these, when a new administration is determined to change environmental palicy, that our
commitment to the fundamental principles of administrative law is really tested. And third, my more

than fifteen years on the D.C. Circuit have convinced me that these fundamentals really do matter. As
Il explain, it is basic administrative law that maintains the vital connection between democratic

governance and the regulatory state. Both literally and figuratively, the United States Courthouse,




located where Constitution and Pennsylvania Avenues meet, lies at the intersection of representative
lawmaking and administrative implementation.

From my D.C. Circuit vantage, | sometimes wonder whether administrative agencies, as well as
the organizations and citizens who appear before them, really care about the fundamentals in the way
that courts do. To be sure, in the vast majority of cases agencies do a commendable job addressing
complex environmental issues, and I'm on the ;Mhole a great admirer of the modern administrative
process. That said, in both Republican and Democratic administrations, | have too often seen agencies
failing to display the kind of careful and lawyerly attention one would expect from those required to
obey federal statutes and to follow principles of administrative law. in such cases, it looks for afl the
world like agencies choose their policy first and then later seek to defend its legality. This gets it entirely
backwards. It's backwards because it effectively severs the tie between federal law and administrative
policy, thus undermining important democratic and constitutional values. And it’s backwards because
whether or not agencies value neutral principles of administrative law, courts do, and they will strike
down agency action that violates those principles—whatever the president’s party, however popular the
administration, and no matter how advisable the initiative.

My goal this morning is to convince you not only that agencies need to take the fundamental
principles of administrative law to heart, but that attention to such principles early in the policymaking
process is the only way for agencies to ensure that their policy choices are both constitutionally
legitimate and implemented without delay.

Now the power to invalidate agency action is strong medicine, and agency officials may wonder
why we license an unelected judiciary to dispense it. After all, not only is the executive branch
electorally accountable, but administrative agencies possess considerable technical expertise beyond
the ken of federal courts. Given that expertise, agency professionals may find judicial review an

especially bitter pill when their rules are set aside not because the agency lacked authority to adopt
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them, but rather because of procedural flaws in their promulgation. From the agency’s perspective,
such decisions by life-tenured generalist judges may seem obstructionist or aven activist.

| hope I'm wrong about this. For one thing, if agency officials see administrative law as a fetter,
they’re liable to try to escape—something that will only lead to further trouble in the courts. More
fundamentally, such a view would be just plain wrong. Judicial review of administrative action protects
the very essence of constitutional democracy and the rule of law. The legislative process set out in the
Constitution, with its bicameralism and veto provisions, is designed to make it difficuft to alter the legal
status quo. By contrast, agencies, staffed by appointment and somewhat insulated from political
accountability, can exercise such power with one bureaucratic pen stroke. We tolerate such sweeping
authority only because meaningful judicial review ensures that agency actions are consistent with
federal law, and that those actions rest not on arbitrary reasons but on the expertise that justified the
Congressional delegation of authority in the first place. Thus, the two primary elements of judicial
review-—ensuring that agency action is authorized by law and is neither arbitrary nor capricious—work
together to substitute for the constitutional requirements that govern congressional action. This basic
framework, set forth in the Administrative Procedure Act, was expressly fashioned by Congress to
legitimize the broad delegation of administrative authority that began during the New Deal. Even today,
with administrative agencies familiar features of the landscape, we might think very differently about

not merely the wisdom, but also the constitutionality of broad congressional delegations were they not

made against the backdrop of robust judicial review. In other words, judicial review performs a quasi-

constitutional role: it prevents the rule of administrative policy judgment from supplanting the rule of

law.

On the flip side, these rules also restrict the courts. The basic administrative law framework

narrows and focuses judicial review, obliging us judges to assess not the merits of agency policy but

rather the agency’s compliance with a discrete set of fairly well-defined and policy-neutral
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requirements. in doing so, these rules allow the judges of my court—with our widely varying
backgrounds, worldviews, and political leanings—to achieve unanimity in the vast majority of cases,
scholarly pronouncements about a politicized judiciary notwithstanding.

Having established what hangs in the balance, I'd like to share a set of examples in which the
basic precepts of administrative law seem to have been lost in the bureaucratic shuffle. These
examples, which given the focus of this conference come from the EPA, are particularly striking given
the considerable latitude the law affords agencies to pursue their policy objectives. So although this talk
may seem a little like Admin 101, cases such as these suggest the need for a refresher.

As its most fundamental inquiry, administrative law calls upon courts to determine whether an
agency's action falls within the scope of its authorizing legislation. This task often involves no more than
reading the law. Then-Professor Felix Frankfurter, one of the fathers of administrative law, famously
admonished his students: “(1) read the statute; (2) read the statute; (3) read the statute!” This is seif-
evidently good advice, but you’d be surprised how often agencies don’t seem to have given their
authorizing statutes so much as a quick skim. For example, a few years ago we decided a case involving
the Clean Water Act’s requirement that EPA establish “total maximum daily loads” for certain fluid
discharges. EPA believed that this aliowed it to establish not total maximum daily loads, but total
maximum seasonal or annual loads instead. Defending its interpretation, EPA argued that it could
better regulate certain pollutants on a seasonal or annual basis than through daily maximum loads. For
all | know, EPA was right. But Congress had not allowed it to make that decision. In no uncertain terms,
Congress had directed EPA to issue regulations setting the maximum load that could be discharged not
annually, not seasonally, but daily. EPA’s decision to ignore the statute’s plain words rather than

returning to Congress for authority to pursue its preferred paolicy still baffles me.

Of course, not all statutes are so clear. Although that's often because they’re poorly drafted,

sometimes statutory ambiguity is quite intenticnal. For example, Congress may have a general
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objective, say clean air, but lacks the data and expertise to achieve that goal for ali pollutants
throughout the nation. Or a majority of legislators may support a particular objective, say finding a
disposal site for nuclear waste, but lack consensus on precisely how to achieve it. Either way, the result
is intentionally ambiguous language—language that courts, acting pursuant to the Supreme Court’s
Chevron decision, interpret as a delegation of authority to the agency to fill in the gaps.

But even where Congress has left an agency statutory space to choase its own interpretation,
that interpretation must still be reasonable. Although agencies rarely lose at this “Chevron step two”
stage, it remains a limitation that courts carefully enforce. A few years ago we heard a challenge to
EPA’s calculation of safety standards for the storage of radioactive waste at Yucca Mountain. Even
though the Energy Policy Act required EPA to promulgate such standards “based upon and consistent
with the findings and recommendations of the National Academy of Sciences,” EPA all but completely
rejected the Academy's recommendations regarding the appropriate time period for the safety
standards, choosing instead a period the Academy had expressly rejected. To be sure, the Act's
language is hardly unambiguous—more than one possible approach could be “based upon and
consistent with” a set of recommendations. But we found it unreasonable for EPA to resolve that
ambiguity by utterly disregarding the Academy’s recommendations and selecting a time period the
Academy had expressly rejected. Though Congress had given EPA some discretion in precisely how to
base a standard on the Academy’s recommendations, it had not given EPA free rein to completely
ignore the Academy. We thus had no choice but to vacate the rule. After ail, agency authority comes
only from Congress. If the agency can’t reasonably trace its action to a statute, it has no business acting.

Although agencies are more accountable than courts, Congress is more accountable still.

In addition to acting within the boundaries of statutory text, agencies must respect judicial
decisions interpreting that text. Judicial review would be toothiess if agencies could simply disregard

rulings with which they disagree. They can’t, but on occasion they try anyway. For example, a provision
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of the Clean Air Act directs EPA to impose on certain pollution sources emissions standards no less
stringent than the standards achieved by the best-performing sources. To ensure that emissions
standards could be met by all sources in the category, EPA set the standard for cement kilns and other
combustors well below that of the best-performing sources. The D.C. Circuit disagreed. The statute, we
reminded EPA, means what it says, and EPA had no authority to change the requirement just to ensure
that more sources could comply. EPA sought neither en banc review nor cert. instead, in accordance
with our decision, it proposed emissions standards pegged to the best-performing sources, Combustors,
however, complained that the proposal was infeasibie, so EPA promulgated a new standard set at the
ievel achieved by the second-best performing sources. EPA was soon back before the D.C. Circuit,
having done exactly what we had ruled the act forbids. We vacated the rule and our opinion—a
unanimous per curiam by a panel composed of two Reagan appointees and one Clinton appointee—
concluded with this warning: “If the Environmental Protection Agency disagrees with the Clean Air Act’s
requirements . . . it should take its concerns to Congress. If EPA disagrees with this court’s
interpretation of the Clean Air Act, it should seek rehearing en banc or file a petition for a writ of
certiorari. inthe meantime, it must obey the Clean Air Act as written by Congress and interpreted by
this court.”

Of course, judicial review invoives far more than just ensuring that agencies act within their
statutory authority. Under the APA, courts must set aside agency action that is “arbitrary and
capricious” or “an abuse of discretion.” Courts police this line by requiring agencies to give reasoned
explanations for their actions. As the Supreme Court explained in the landmark State Farm case, the
purpose of this reason-giving requirement relates to the rationale for an agency’s very existence.
Congress delegates authority to administrative agencies not to authorize any decision at all but to
permit agencies to apply their expertise. The reason-giving requirement aliows courts to determine

whether agencies have in fact acted on the basis of that expertise.
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This rule applies with particular force when agencies change existing policy, as happens quite
often during times of transition. Obviously, agencies have authority to move from one permissible
position to another, but when doing so they must adequately explain why. In the words of Judge Harold
Leventhal, whose seat on the D.C. Circuit | am honored to occupy, “an agency changing its course must
supply a reasoned analysis indicating that prior policies . . . are being deliberately changed, not casually
ignored.” Judge Leventhal continued, “if an agency glosses over or swerves from prior precedents
without discussion it may cross the line from the tolerably terse to the intolerably mute.” Although the
Supreme Court recently made clear that agencies are held to no higher burden of justification when
they change a policy than when they adopt one for the first time, the Court still emphasized that
agencies may not “depart from a prior policy sub silentio or simply disregard rules that are stili on the
books.”

This reason-giving requirement is most familiar in the context of rulemaking, where it provides a
strong check on arbitrary agency action. Several years ago, | served on a panel that reviewed an EPA
rule which changed recordkeeping requirements under the Clean Air Act's new source review provision.
Under the previous rule, utilities predicting they would not trigger new source review were required to
supply EPA with data to verify the accuracy of their forecasts. Under the new rute, utilities unilaterally
foreseeing no reasonable possibility that they would trigger new source review had no obligation to
submit the records that formed the basis for their predictions. Indeed, they had no obligation even to
maintain such records. Rejecting this change, the D.C. Circuit stated that EPA had failed to explain how

it could enforce the statute without the data it had previously required. EPA, Judge Leventhal would

have said, was being “intolerably mute.”

Now, not just any explanation counts. Agencies must expressly address contrary evidence and

significant alternatives. Although an explanation that takes account just of cherry-picked fragments of

the record may explain why the agency would have taken the action it did if the record consisted only of
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those fragments, it tells us little about the agency’s choice based on the record as a whole. Earlier this
year, a unanimous D.C, Circuit panel concluded that EPA had run afoul of this rule by glossing over
studies showing that fine particulate matter emissions were far more hazardous than the regulation
anticipated.

To ensure that agencies in fact make decisions based on their expertise, courts hold them to the
reasons they articulate at the time they act. Appellate counsel may not supply newly minted rationales
after the fact, nor can we.

Of course, these rules are intended to facilitate judicial review of agency reasoning, notto
straightjacket agency action. As courts often say, “we will uphold an agency decision of less than ideal
clarity if the agency's path may reasonably be discerned.” Yet not all agency decisions meet even this
forgiving standard. In Massachusetts v. EPA, EPA argued that even if the Clean Air Act gave it authority
to regulate carbon emissions, it had no obligation to determine whether those emissions, as the statute
puts it, “cause, or contribute to, air pollution which may reasonably be anticipated to endanger public
health or welfare.” Under D.C. Circuit case faw, EPA may withhold such an “endangerment finding” —a
predicate to regulatory action—only if it has insufficient evidence to reach a determination one way or
the other. instead of claiming this to be the case, EPA, seeking to avoid reguiating carbon emissions,
offered a host of policy reasons including its own uncertainty regarding the causes of global warming—a
complete non sequitur given that the question was whether suffident evidence exists to determine if

the emissions were dangerous. | couldn’t tell whether EPA was claiming that its uncertainty prevented it

from making an endangerment finding, or whether that uncertainty relieved it of the obligation to
regulate even if it had made the finding, or both. Neither could the Supreme Court.

Now, any lawyer practicing administrative law well knows all of these basic requirements—but
when reading a set of briefs or listening to oral argument, | sometimes wonder whether the agency

consulted its lawyers only after it found itself in court. | hope that’s not the case. The Constitutional
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values that animate our core principles of administrative law require agencies to consider the legality of
their policies from the very beginning of the administrative process. indeed, Julius Genachowski, the
new Chair of the Federal Communications Commission, recently told me that he is working to do exactly
that at his agency. | hope £PA is doing the same. t hope it's hiring and cultivating lawyers capable of

providing independent legal advice, and then involving those lawyers in policy development from the

outset. | hope that EPA lawyers are participating in the policy process as legal advisors, not policy
advocates. Above all, | hope £EPA is listening to its lawyers, even when they offer unwelcome advice.
When agency officials would prefer to regulate fluid discharges annually, or to completely disregard the
recommendations of the National Academy, EPA needs lawyers who will advise it to go to Congress
instead of plowing ahead.

This isn’t just about satisfying the D.C. Circuit. It's about being responsible public servants. Asi
have explained, the doctrines of administrative law are not barriers erected by activist judges to prevent
agencles from exercising their natural authority to make public policy. fust the opposite. These
doctrines exist for a compelling Constitutional reason: they keep agencies tethered to Congress and to
our representative system of government. They ensure that the complex administrative state of the
twenty-first century functions in accordance with the Constitutional system established in the
eighteenth. in other words, the fundamentals of administrative law really do matter, and they should

be understood as engines of administrative policymaking, rather than merely obstacles cluttering the

road.

For example, setting forth the justification for a policy may win support for it not just among
avid readers of the Federal Register, but—if the reasons are persuasive—throughout the general public.
At a minimum, the requirement of reasoned justification ensures that the best arguments that can be

marshaled in favor of a policy are enshrined In the public record, so that anyone seeking to undo the

policy will have to grapple with and address those arguments. In this way, the reason-giving
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requirement makes our government more deliberative. And even when it slows agency action, it makes
government more democratic.

A final point: Ensuring that agencies comply with fundamental principles of administrative law is
an obligation that falls not just on agencies, but on everyone having an interest in successful agency
action. Just as skilled lawyers work to ensure that a trial court avoids error—even in their favor—and
prompt the court to make the findings necessary for appellate review, so too should those who seek to
influence agency action work to ensure that the action they urge is both authorized by law and
supported by adeguate evidence and reasoning. And given the guasi-constitutional nature of
administrative law, interested parties have not just a practical incentive to help agencles do their jobs
well, but also a responsibility as citizens not to encourage agencies to act beyond their authority.
Interested parties should be forthright about whether their arguments are properly for the agency or
whether, because they seek to change the law, for Congress.

In sum, the “New EPA” that you are discussing today may have excellent programs it is eager to
execute. But those programs will be legitimate—and will be sustained in court—only if their

implementation conforms to the rule of law.
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