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EXHIBIT A 

Cover Page of Administratively Amended Permit 


Containing Revised Permit Issuance and Expiration Dates 




BEN SHELLY PRESIDENTTHE NAVAJO NATION REx LEE JIM VICE PRESIDENT 

N."ajo Natioa I3nviro:n.mental Protection Agency - Air Quality ControJ/Opmlllng Permit Program 
Post 0ffU»Box S29J Forl: Defiance, AZ B6504 .. Rt.U2 Northt Bldg' 283'7 

Telephooe (928) '129-40961 Fax (928) 12.9-43l3, Email airquaIityfnnvajo:mn.gojl 
WWT« MYI;.ionati0ne.9a..or.st~ality,html 

1'tI'LI.VJ'I.IWIT TO OP'RBATR 

PBRMUU; fAQlJTY.N&\MB: LOCAWW: COUlfry~ ~ 
NN-QP 08"(}lO PEABODY WBsmRN COAL COMPANY KAYBN'IA NAVAJO A2 

-KAYBNrA COMPLEX 

ISSUE DAT11: ExPIRATION DA1'B; as PLANT10; P§RMrITlNG AIDJI01lITY: 
0411412011 04Il4/l()16 04-011..NAVOl NNEPA 

ACnONlSTAIIJ8! FINAL PAftT71 OpeRATING PERMIT 

TABLE 01.l alNTENTS 

Abbreviations and Acron:yms 

L Swl."ce Identifieada 

n. Requirement8 for Specific Units 
A.. NSPS Oen.e.ral Provisions 
B. NSPS Requirements 
C. Monitoring Requiremeats 
D. Record1reeping Requirements 
E. Operational Flexibility 

HI. Fadlity..Wide or Generic Permit Conditions 
A. Reoordkeepiua Requirements 
B. R.epotting: Requirementa 
C. Stratospheric Ozone and Climate Protection 
D. Asbestos from Demolition and Renovntion 
E. Compliance Schedule 
F. Chemical Accident Prevention 
G. Permit Shield 

IV.. Title V AdmiuIHI:adn: Requ1reme.nu 
A. Fee Payment 
B, Bla.nket Compliance Statement 
C. Compliance Certifications. 
D. Duty to Provide and Supplement Information 
E. Submissions 
F. Severability Clause 
G. Permit Actions 
H. Administrative Palllit Amendmentt 
I Mmor Permit ModificatiollS 

http:Requ1reme.nu
http:MYI;.ionati0ne.9a..or


EXHlBITB 

NNEPA Letter Transmitting Administrative AmendmeDt 



BEN SHELLY PRESIDENTTHE NAVAJO NATION REx LEE JIM VICE PRES1DENT 

Nav&jo N .. tion Env.ixomnental Proaction Agency- Office of Ihe Executive Director 

Post Office Box339, Window Rock, AZ 86515 • Bldg 12695 Wmdow Rock Blvd 


Telephone (928) 811-1692, Fax (928) 871-1996 

yrww.navaiwalione,pa.ora; 


TITLE v PBRMIrTO 2fIMU 

PEBMIT" 
'NN-OP 08-01 0 

FACJUIYNAME= 
PBABODY WBS1.'EBN CoAL COMpANY 
- KAY!NTA COMpLEX 

l.OCAnONj 
KAYBNTA 

COUNTY; 
NAVAJO 
~ 
AZ 

ISSus PAW; 
04/1412011 

B:gntAltoNPA1Ji: 
0411412016 

AFS PLANIID: 
04-011-NAVOl 

PmtMrroNQ AumOltIIX: 
NNEPA 

G. Bradley Brown, President 
Peabody Wcstem Coal Company 
3001 West Shamrell Boulevard 
Flagstaff., Arizona 86001 
(928) 913-9201 

Re: 	Adm.inistrative Permit Amendment to Clean Ail' Act Ti.tle V Operating Permit 
fur Peabody Western Coal Company - Kayenta Complex; NN-OP OS-OlO 

Dear Mr. Bt'()wn~ 

We are issuing an administrative amendment to the Clean Air Act Title V Operating 
Permit :fur Peabody Western Coal Company - Kayenta Complex to correct the Pennit Issuance 
and Expiration Dates in light of the EPA Environmental Appeal Board's decision in Peabody 
Western Coal Co., eAA Appeal No. 11-01, and to change the Tn'bal and EPA Permit Contact 
information listed in Section L NNEPA has made this administrative amendment pursuant to 
NNOPR § 405(C). 

We have (';l1closed the Table of Contents and Section I of the amended pennit for your 
information. Please note that the changes made in the permit will not affect the pennit terms and 
condinoDS that lxxiamc effective April 14, 2011 and expire on April 14, 2016. A copy of this 
administrative pennit amendment is also being provided to BPA Region ~ pursuant to NNOPR 
§ 405(C) and 40 C~F.R. § 71.7(d). If you have any questions reg81'Cl:ing this matter, please contact 
Anoop Sukumaran at (928) 729-4094 or asukumaran@,navajo-nsn..aOV• 

AUG 3 111't 

Date 	 SteP. . Etsitty 

Executive Director 

Navaj() NDtion Environmental Protection Agency 




EXHffiITC 

NNEPA Electronic Mail Transmitting Administrative Amendment 



From: Anoop Sukumaran {mailto:asykuma@n@nayajg-nso.gov] 
Sent: Friday, August 31, 2012 5:07 PM 
To: Wendt, Gary W. 
Cc: lUI E. Grant; Eugenia Quintana; Stephen B. Bsitty~ Glass.Geoffrey@ePJmail.eoa.gov; Raju Bishtj 
Tennille B. Begay 
Subject: PWCC AdminiStrative Amendment 

Good Afternoonl 

Please find the copy of an administrative amendment issued by NNEPA to correct the PWCC Title V 
permit Issue/expiration dates and change in EPA and Tribal contact jnformation. let me know if you 
have any questions. 

Thanksl 

Anoop 

mailto:Glass.Geoffrey@ePJmail.eoa.gov
http:mailto:asykuma@n@nayajg-nso.gov


EXHffiITD 

"'Delegation of EPA7 s Permitting Autbority Under the Oean Water Act to Permitting 


Authorities Under the Surface Mining Control and Reclamation Act of 1977" 


EPA 


June2~ 1982 




lUM 2. 1982 
MEMOBANDIJM 

SUBjICT; 	De~n of SPA's Permitting Authmity Under 
the Oean Water Act to Pennitting Allthoritiet 
tJn.cIer the SurfacE!' Mining Control and Reclamation 
Act Q{ 19.,., 

FROM: 	 Robert: M. Perry 
Associate Administra.tm foe Lepl and 
Enfon:.ane:nt Cocmsel and General Counsel 

TO: 	 The AdJ:ninisb-ator 

lJaekgro1ll\d 

The EnviroMt.elltaJ Protection Agency {EPA) and the Office of 
Surface Mlnin.g (OSM) of the Department of the lntericr have 
been negotiating a mem.or.andn'lft of understanding (MOV) that 
would providf: for the combination of permits undi!f the Gem 
Wat« Ad (L'WA) :nul the Sur£ace Mlnins Conttol and Reda - . 
tnation Ad: of 19'11 (SMCRA) into joint pet'1:I1it, prepared by 
the SMCRA authority. ()SM would lilce to include in the 
MOU a proVi5ion that if EPA does not approve the issuance 
of a joint permit within a specified period of time.. it shall be 
deemed to have concurred in the joint pearues issuance. This 
m.emorartdum addresses the legality of such .t provision. 

Issue 

May EPA lawfully al1.ow the OSM or a State authority imple­

nlenting SMCRA to issue National PoUut.mt Discharge Elimina­

tion System (NPDES) permits under- the CWA in the absence 

oE an affirmdti-ve EPA a:mcutTi!ftce? 


Cond:usiol'l 

SP.."'- hat no &lim lepl authority. 

Discussion 
Section 402(a)(1) of the. CWA provides fot \he issuance by the 
AdnUnistrator of permiti for the di.charge uf ponutants into 
waters of the United Stata.. Sw:h pe.rmi.ts must require compli­
ance with various provisions. of the Act. Section 40Z{a)(1) re­
quire:; that "the Adminisaator shall prescribe amclitiOns for 
such pemdts to assure compliance with the requirements of 
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patII&DJ)b (1) of this section - . .!' Section 401(b) provide the 
mecbaniIm. ancl requir'enumt& undet which Stites m.ay assume 
~ .mtharity. 

AcootdiDc to the Administrative Procedure Act. 5 U.S.C. 
§SS8(b), II. &mdion ..y not be impoue4 OJ' it &UbatantiV1: rule 
or Older issued except within jurisdictioft. delegated to the 
apncy and as authorized by law." The authority to i(u:w! per... 
mils aDowing dilS(;hargei of pollutants into the NaDon's waters 
i& vestlld in EPA u.nd~ §402{a) of the Act. Ac:cordinalY.. no 
other agency Q1ay GeItise that authority unless it is delegated j 
pu:rs.uant to statute. 

Authority for delegation of authority bom one agfm.CJ to an­

other was granted by the Rt01ganization Act of 1939, as 

amended, 5 U.S.C § 901. The Reorpnization Act provided that 

executive reorgani:l.ati. pla.Ds, indlldins the transfer of all or 
part of one agency's ftmctions to another agency. must be 6Qb­
m.ittaI to Umgre&a. & U.5..C. § 903(aXl). The plans would take 
eff«t unI_ disapproved by either Houte of Congress. Howev ... 
er, the ReorsaNzat;ion Act expired April 8, 1961. Hence, unless 
and w.ttil the Reorpniza.tion Act is t'Callthorized by C0ngt:e55, 

any delegation must find authority in anCJthel- statute. 
OSM ha6 suageatcd 1 that § 501(b) of the CWA confers $ouch 

del.eptory authority on EPA. Secti(m 5Ol.{h} provides as £01­
ktws~ 

The Admi.a.istrator.. with the consent af the h.ead 
oE .any other agency of the United Statw, lNlV 
utilize such offi.aH9 md _ployees. of ~h agency 
as may be found. necesaary to assist in car:ryiDg 
out the pu.tpO&ea of tJ:W; Act. 

OSM", contention finds little support in the language of 
§ 501(b), itrJ legislmve history, Ol" in the tase la\\l on deleption 
of attIhority by Federal aseodes. Section S01(b} must be exam­
ined. in the Iiaht of § lOl{d) of the At::t.. which provides; 

"Except as otberwise apl'l!6$i¥ ~ in this Act, the 
Administ:rator of the 'EnviroJ.Unental Protection 
Agency • . • sbaU adminiater fh:i& Act. (Emphasis 
added...) 

.. 'SchDt' of the ~ments attributed to OSM irI this memot.andlun have been 
~ iD iD.formal comm~ &om OSM ~. Othett.l I u.ndei"­
'lltaod, _Ie ndiIed dinaJy liD JOU by ~ of the Interior Watt. 
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The. authorizition in § 501{b) for the A.dmi:niJtrator "'to utilize 
IUm oEfkers and. employees of such ap.DCJ • may be found 
MCeSIIY h ~ i.a 0II'l'J"ia8 out the purpoIIICf of this. Act.U 

(emphais added) is. hardly an ""express provision'" to allow 
other agencies to admiJli.steJ the Act. On its face, this. languase 
amtanplat~ ooly the auiatancc of ollie' federal age.ncies. I\Ot 
their allisumption o( the Administrator's responsibilities \l.l\det 
tht'! Act. 

Pu.rthe.nnore. thfKe is a strong pre&UD\ption that the authority 
con.ff:ntd on one agency should DDt be delep.ted to mother- In 
Ttxlilt. ..nJ APIN'rei Groxp, Amenta i.mptJrlm; ~ T. FTC 410 
P.ld 1052 1057-58 (D.C. CIr. (969)" flr/. .".iIl J96 US. 91..01 

(1969}.r the court rejccted the federal Trade Commission's con­
tention that it could .u:t ~t to .a statute that gave au­
thority to tbe Bureau of Customs: 

rnhe Commission's iUSUment runs afoul of the 
general prindple that au.thodty commitbad to one 
~ should not. be exercised by another. The 
reason tar this i. that CongE.' delegates to one 
agency cedain authority, perhaps because it feels 
that agency is the most capable of exercising it. 
Thus. Congress may weD have felt that the Com­
mission should resbi.ct its err.fo:tt:ement powers to 
the type with which it was pI1A!1a1ly familiar-­
cease and desist procedureB--dnd that CU$tOIna 

was better equipped to handle detelftion of goods 
at a port.. Further. the politkal realities are often 
such that Congress has chosen a pamcu1ar agency 
with a partiadar orientation toward a problem; the 
pToper plaa- fer interested patties to Set a differ­
ent ag@ncy (with perhaps a more favomble orien­
tation) to handle the job is ba.ck in Congresa. 

The ahove language argues ~y against the delegation of 
NPOBS authorlly. EPA w.- the agency chosen by Conpu to 
impIeJIIent control" on. Witter ponution. As noted carlietJ Con­
~ made that cleaT i.t\ § 101(d}, which requires. SPA to ad­
minister the Act unless "othcwi5e expressly provided." Th~ is­
suance of permits by the Administrator is an integral part of 
EPA's administration of the CWA. 

In addition. in most: State9 having Aigni£icant coaJ mini:n,g 0p­

erations, the SMCRA permitting authority is the State itself. 
Sec.tion 501(h) 'Makes no menuOD of utilizing ofAc:eni and I!!'tn­

http:resbi.ct


ployees of State" as opposed to Pederal. acen<ies. On the ton­

tnev, it is dear that § 4Ol{b) provides die aoIe mechanism by 
which. States may a5SQ1ne responsibility for NPDES pmgrams:. 
In enacting § 402(b). Congress imposed. substantial prerequisites t 

on both the States and EFA before mch responsibility couki be 
assumed. A construction of § 501(b) a.1lowins the delegation of \ 
NPDES pennit:ting ..luthority to States that do not administer I 

NPDES programs and have not met the substantial qualifica­
tion requirel'l'lel\m of § 4.02(b) would be manife&t1y inconmtent . 
with the purposes of § 4DZ(b) and would do eQnsiderable vio­
lena!! to the statutory scheme of the Act. 

A compaIison of § 501(b) with other UlltnJ'Ory pruvUi~ tiW 

do authoriz.e' agenc::y de1esations buttresses the condu.siO'a that 

no delegAtion of penititting authority is contenpl;tted by 

§ SOl(b). Most compell.i:ng is § l07(b) of the Marine Protection, 

Research" and Sanctuaries Act Df 1972 (MPRSA)" l3 U.S~C. 
§ 1401 d SIfI. That section, enacb!d. in the same year 28 the 
CWA, provides~ 

The Administrator or the Secretary may delegate 
responsibility and authority for reviewing and 
evaluating permit ..pplkatiorul includiog the deci­
sion as to whether a permit will be iaued. to .an 
officer 01' agency, or be may delegate... by agree. 
ment, such responsibility and authority to heads 
of the Federal deparrm.enh or ~.. wNtttw.r 
on a reimbursable or nomei.:abur¥able basis. 

Tbie section demonsuates dearly that Congress... when It 
wished to do so, WW how to allow the delegation of permit­
ting authority. Conpess provided SUth authority wuier the 
MPRSA; it did not do so Ul1.der the CWA. 

Moreover.. an expansive reading of § SOl(b) to permit the 
delegation at issue is not supported by the section's legislativ~ 
hlstory.a First.. the outline of title V of H.R. 11896, § SOl(b} of 

S Nor CAn J ...gree with OSM tbat § lDl(f; Of t.btt:- Ad; s!lould be eonstnIed to 
.JQtl:lOdze the d.ekgatiOJ) of permittiJIg authority. SectioD lm(t) decla:ec a$ a 
natiunal pa1ky the miairnilarion of paperwotk ami intvragel\tl' decisiDD ~­
dum and thi! avoidance of manpower duplicat.ion in impleme:Qtirc the Act. 
1'he-re is nothina in its. lanr,ua.se Of the ~&islit6Yfe history of § lO1{f) indicating 
thal EPA has lutthOdty to delepte mafOT fUMtIOtla. Crt the oontrary. § 101{f) 
U'cU&t be read in conjunction with § toted). l'fhkh ~ka de.. that § lOl{t) is 
t(I be imple1llet1ted by meaD$. atlter than delIgationt of aathority. 
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which was en.atted verbatim in the CWAA indica.te& that 
§ 501{b) was htte.aded to permit the Administrator to #/borrow 

person1'b!l with consent." Legi.s1ative ffistory Gf the Wat« Pol.. 
mtion Control Act Amendments of 1m at 41'1 (1973). Second,. 
the predecessor of § 501(b)~ § 3{b) of the Watf!r Pollution Con­
trol Act of 1956, au.thorized the S~y of Health. Education, 
and WeHare (HEW) to rt llb.1ize officers and employees of other 
U.S. agencies to assist in carryiJlA out the p-.u-poses of the 
Act:' (Pub.L 84-660.)" That this languqe was not intended to 
.auth~ cWlegation$ is dro.n,gly suggested by a juxtaposition of 
§ 8(b) with §8(a} of the 1956 Act, which authorized. the Sur­
2eon General to "prettribe t\e(eAC.atY reguldioJtg subject- to tM 
.appl'Oval of the S£cretary of HBW and to l,k:gIUe his il\1thority 
under the Act to officers and. employees of thfl Public Health 
Service:'~ (£m.p.h.lde added.) 

OSM ~ to various situa.ticms wheN CWA activitietl are 
c.a:tried out by entities other than EPA~ ar,guins by analogy that 
they support the l'Oncluslon that delegation is authorized here. 
OSM notes that SOl'O:e States issue CWA permits, that the 
Corps of Engineers issues permits under § 404 of tne CWA, 
and tlat the Coat Guard performs certain functions under 
§ 311 of the Act. How~, 3$ discussed above.. §402(b} specifi­
cally pmvides for the assumption of pel1Di.tting authority by 
States. Similarly. § 404: specifieaUy authorizes the Corps to issue 
pennils for dredging o~ra.ttons. Section 311 differs from the 
rest of the CW A in that authority iii confem!d on the Presi­
dentr not EPA Section 311 expteSSly allowt) the President to 
delegate authority and also providf!$ ~pecific authorlty to the 
Coast Guard,· Instead of supporting OSMls ariUments, the eI­
pte1i5 !a:nguage of the:;e provisions ad.uaUy undercuts OSM's 
position. It deutanstrate$ that Congress knew well how to au-

a 1 US&PA 1..egal Compilation .at 2t8 {l9131­

.. I lUId.er!ltand that OSM bils .IIJ"Sued tbat EPA na. ~ted au.tharity under 
lfut Safe Orinki.ns Wattt Act to the United States GeologiClll Survey (USGS). 
Thill iii not the case. SoJllC' ~ Me CUrn'£l.tty being Rf80tiatN between 
USGS and Sbteli th.tt have .i1$SWbI!d the underlfOl.lnd m.j.ec:t:iptt control (UIC) 
l'JOSI'am, Io¥bere'by USG$ 'Inc! the Stat. woold cooperatE' to miJ.1jmize dup)JtiI­
non of ~tolY eHvrt. While aPA h45 helped to nq.ntiate them. titf'. agree­
tnenk, it condLlded, would be s.tnct1y betWeen the State&' .-d USGS ,and 
WIOWd not relieve the States of their primac, fftponsibtU:ty under- the me pro­
gnm. 
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thorize the ex.e::ci.R of CNA aQ\:bority by apocles other than 

FPA.. 
OSM has also cited Uniisl ~ Y. W8n.,. 2S5 F. Supp. 40, 

42-44 (U.N.]. 19&5)" dff!'J, lM US. n2 (1966). in support 01 its 
contention that the delegation at iHue is lawful. WeAler relied 
00. GoIJIJtrg v. BtutIs. 196 P. Supt'). '491 755 (£.D4 Pa.}. "IT'll. 299 
'P.2d. 937 (3d Or. 1961), art. llmW, l71 U.S. 817 (1962).. which 
upheld the delegation by the Department of Labor of certain 
investiptory functions to the Department of Justicel pursuant 
to §§ 001 and 627 of the Labor Ma.naaement R.epottins and 
Disdosare Act (1.MRDA).. 19 U.S.c. §§521, S1:J. 

Weber 6.1....:l G,tl&tg do indkak that under :iODIe drCllJllStaru:eS 

courts will uphold. a delegation of authority, even in the ab­
sence of express statutory authorization. However, the statutory 
t~ of the LMRDA constmed in those a&SeIi • fu broad­
s than § SOl(b) of the Clean Waler Ad.5 More importantly, 
~ LMRDA does not contain a dau~ ..mw3l' 'to § lC1(d} of 
the CWA, which" as noted above.. requires the Admi.uisI:rator to 
administer the Ad 6"utUea otherwise expressly provided.'" Thu&.. 
the CWA, ~ the LMRDA, do. not afiOl'd th'-!' latitude fOt" 
a court to uphold a d.elegation of authority. 

In addition.. invesbsato.y f1.UlCnons are normally III central 
part of the Dep.utment of Justice'$ nsponsibilitiMJ but presum­
ably couaprise only a peripheral part of the Depamn.ent of 
Labor>s re&pOIlSibility. By contrast, the permittillg functiM is an 
integral part of EPA's Jl!lIIiiPOnaibiJity unde-r the CWA. The 
permit is the primary mec:h.ahism fDl' control of the discharge 
of po1lutanm Into the en~rnent and fOE enJiUI'ins compliancE' 
with applicable water quality stiimdard$_ EPA has inued. muner.. 
O\lS waier pollution contrDl permits to coal mines. OSM and 

,. 5«tio:n 627 of the LMROA .al10l1'f'5 the S«.reI:uy of I..Ihot to enw Into "ar­
ran~b or agreements far coopt!r'atiort 01" muhlal ..S$ist.ancr in tile pufona­
aru:. of his fuar:tioDt''' and. to ""t.ttilia .. /lltilitits IF' Ilf'IiI.t.tI j)f any depm:mmt. 
.acency 01' e$t.~t of the United Stab:$ •. _ ~ the $e~ of .my 
of its employees • • .:' (fimphal~ adda((.) ~I cO'nduded. tbat this MCtiOl'l. 
read in tonjunctlon with §6Ol(b). whidt spedficdly ~ that the Sette­
buy of t.a.bo.. ml&)" '''designate'' ofF.ccen; to inRitl;tb! inYestiptiDns. t.1e.Jrly aa­
tharbed the deleption let qtlntjon. 

8" COIlbast. § 5OJ.(bJ of the CWA 811thorir.es the ~ator only '''to utl­
lize &uC'h ~"e1'I ... empk,yees of such agency .as may he found ftetli!$S&."Y /fJ 
4tJsi:sI ia ~ o.rt the p\UpQQI!Ii of aNs Act." (limph.asjs added.) 
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State SMCRA authorities have annpa:ratbtely little exper.ience 
in the area of effluent limibltions md water quality ~.& 

In oonduai~ for the .reasons set forth above, I believe that 
SFA Jacb legal authority to c1eIepte its permit iasuing respon­
$ibility to State SMCRA authorities or to OSM. 

,. It. ftlte:nt (UIIJi da:isiea ~ SMCRA to ffqUire that .applk.ble 05M 
~ be ~ With 6PA ~ under die CWA. kt 1t SM. 
MhtJ..t ~ 6'D 'F.2d u.6 (D-C. Cir_ 1.980).. Tae Iattst 05M regulatory 
p:ropI.'I&/IJ simply ~ by ~ EPA"s efftuent Umifatiau ~ 
IIIItd. ~ 'NIlE qt.B1iIy ~" 
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"'The. Administrative Process aDd the Role ofEnvironmental Law" 
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ENVIRONMENTAL LAW INSTITUTE 

40th ANNtVERSARY SYMPOSIUM 

OCTOBER 6, 2009 

REMARKS OF THE HONORABLE DAVID S. TATEL 



The Administrative Process and the Rule of Environmental law 

Compared to the thought-provoking discussions you will have this morning about the future of 

the Environmental Protection Agency, much of what I have to say may seem a bit less exhilarating.. for I 

plan to talk about the basic legal principles that govern the exercise of the vast authority wielded by the 

administrative state. Now t realize that admlnistrative law is something of an acquired taste. But like 

fine scotch, it's a taste worth acquiringy As environmental lawyers well know, admin is where the action 

is. An unbelievable portion of the law that structures the world around us is now only loosely connected 

to Congress. capitol Hili still lies at the center of this city, but the heart of government may actually 

reside in those red-roofed buildings along Pennsylvania Avenue. This is especially true in the 

environmental sphere where EPA and many other federal agencies, through environmental impact 

statements and similar requirements, are called upon to dep~oy technical expertise wen beyond that 

normally avaiJabJe to Congress. 

I nave several reasons for speaking today about the fundamental prtndples of administrative 

law, principles that can be boiled down to two basic commandments: follow the law and gIve sound 

explanations for what you do. My first reason is this: as much as Jmight like tOI I reaUy can't talk about 

anything else. My court hears almost aU the administrative law cases that matter" and so if t go much 

beyond the fundamentals, 1111 end up having to recuse myself from all the interesting cases. Second, it's 

at times like these. when a new administration is determined to change environmental policy, that our 

commitment to the fundamental principles of administrative law is. reaUv testect And third, my more 

than trfteen years on the D.C. Circuit have convinced me that these fundamentals really do matter. As 

t'll explain, it is basic administrative law that maintains the vital connection between democratic 

governance and the regulatory state. Both titeraUy and figurative'v, the United States Courthouse, 
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located where Constitution and Pennsylvania Avenues meet, lies at the intersection of representative 

lawmaking and administrative implementation. 

From my D.C. Orcuit vantage, I sometimes wonder whether administrative agencies., as welt as 

the organizations and citizens who appear before them, really care about the fundamentals in the way 

that courts do. To be sure, in the vast majority of cases agencies do a commendable job addressing 

complex environmental issues.. and "m on the whole a great admirer OT the modern administrative 

process. That said, in both Republican and Demcx;ratic administrations, I have too often seen agencies 

failing to display the kind of careful and lawyerly attention one would expect from those required to 

obey federal statutes and to follow principles of administrative law. tn such cases, it looks for aU the 

world like agencies choose their polIcy first and then later seek to defend its legaHty.. This gets it entirety 

backwards. It's backwards because it effectivefv severs the tie between federal law and administrative 

policy, thus undermining important democratic and constitutional values. And it's backwards because 

whether or not agencies value neutral principles of administrative law, courts do, and they will strike 

down agency action that vrolates those prrnciples-whatever the president's party, however popular the 

administration, and no matter how advisable the initiative. 

My goal this morning is to convince you not only that agencies need to take the fundamental 

principles of administrative law to heartl but that attention to such principles early in the policymaking 

process is the only way for agencies to ensure that their policy choices are both constitutionally 

legitimate and Implemented without de'ay_ 

Now the power to invatidate agency action is strong medicine, and agency officials may wonder 

why we license an unelected judiciary to dispense it. After aliI not only is the executive branch 

electorallyaccountableJ but administrative agencies possess considerable technical expertise beyond 

the ken of federal courts. Given that expertise, agency professionals may find judicial review an 

especially bitter pill when their rules are set aside not because the agency lacked authority to adopt 
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them.. but rather because of procedural flaws in their promulgation. From the agency's perspective, 

such decisions by life-tenured generalist judges may seem obstructionist or even activist. 

Ihope 1'm wrong about this. For one thing, if agency officials see administrative law as a fetter, 

they're liable to try to escape-something that will only 'ead to further trouble in the courts. More 

fundamentallv, such a view wouid be just plain wrong. Judicial review of administrative adion protects 

the very essence of constitutional democracy and the rule of law. The legislative process set out in the 

Constrtution, with its bicameralism and veto provisions, is designed to mak.e it difficult to alter the legal 

status quo. By contrast, agencies, staffed by appointment and somewhat insulated from political 

accountability, can exercise such power with one bureaucratic pen stroke. We tolerate such sweeprng 

authority only because meaningful judicial review ensures that agency actions are consistent with 

federal law. and that those actions rest not on arbitrary reasons but on the expertise that justified the 

Congressional delegation of authority in the first place. Thus, the two primary elements of judicial 

review-ensuring that agency action Is authorized by Jaw and is neither arbitrary nor capricious-work 

together to substitute for the constitutional requirements that govern congressional action. This basic 

frameworkt set forth in the Administrative Procedure Act, was expressly fashioned by Congress to 

legitimize the broad delegation of administrative authority that began during the New Deal. Even today, 

with administrative agencies familiar features of the landscape} we might think very differently about 

not merely the wisdom, but also the constitutionality of broad congressional delegations were they not 

made aaainst the backdrop of robust judiciaf review. In other words, judicial review performs a quasi­

constitutionaJ role: It prevents the rule of adminfstrative policy judgment from supplanting the rute of 

taw. 

On the flip side, these rules a1so restrict the courts. The basic administrative law framework 


narrows and focuses judicial revIew, obliging us judges to assess not the merits of agency policy but 


rat:her the agency's compliance with a discrete set of fairly well-defined and policy-neutral 
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requirements. In doing so) these rules allow the judges of my court-with our widely varying 

backgrounds, worfdviews, and polfticalleanings-to achieve unanImity in the vast majority of casesA 

scholarly pronouncements about a politicized judiciary notvllithstandins· 

Having established what hangs in the balancel I'd like to share a set of examples in which the 

basic precepts of administrative law seem to have been lost in the bureaucratic shuffle. These 

examples" which given the focus of this conference come from the EPA, are particularly striking given 

the considerable latitude the law affords agencies to pursue their policy objectives. So although this talk 

may seem a little like Admin 101.. cases such as these suggest the need for a refresher. 

As its most fundamental inquiry} administrative law calls upon courts to determine whether an 

agenqls action fans within the scope of its authorizing legislation. This task often involves no more than 

reading the law. Then-Professor Felix Frankfurter. one of the fathers of administrative law, famously 

admonished his students: 1'(1) read the statute; (2) read the statute; (3) read the statutel" This is self-

evidently good advice, but you'd be surprised how often agencies don't seem to have given their 

authorizing statutes so much as a quick skim. For example.. a few years ago we decided a case involving 

the dean Water Act's requirement that EPA establish "total ma)(imum daily loads" for certain fluid 

discharges. EPA believed that this allowed it to establish not total maximum daily loads, but total 

maximum seasonal or annual loads instead. Defending its interpretation, EPA argued that it could 

better regulate certain pollutants on a seasonal or annual basis than through daily maximum loads. for 

alii know# EPA was right. But Congress had not allowed it to make that dedsion. In no uncertain terms, 

Congress had directed EPA to issue regulations setting the maximum load that could be discharged not 

annually, not seasonal1y, but daily. EPA's decision to ignore the statuteJs pJain words rather than 

returning to Congress for authority to pursue its preferred policy still baffles me. 

Of course" not all statutes are so clear. Although that's often because they're poorly drafted" 

sometimes statutory ambiguity is quite intentional. For example, Congress may have a general 
4 



objective, say clean air, but racks the data and expertise to achieve that goat for all pollutants 

throughout the nation. Or a majority of legislators may support a particular objective, say finding a 

disposal site for nudearwaste, but lack. consensus on preciselv how to achieve it. Either way, the result 

is intentionaUy ambiguous language-language that courts" acting pursuant to the Supreme Court's 

Chevron decision, interpret as a delegation of authority to the agency to flit in the gaps. 

But even where Congress has left an agency statutory space to choose its own interpretation, 

that interpretation must still be reasonable. Although agencies rarely lose at this ItChevron step twoH 

stage, it remains a [imitation that courts carefully enforce. A few years ago we heard a challenge to 

EPA's calculation of safety standards for the storage of radioactive waste at Yucca Mountain. Even 

though the Energy Policy Act required EPA to promulgate such standards 'tbased upon and consistent 

with the findings and recommendatfons of the National Academy of Sciences," EPA all but completely 

rejected the Academy's recommendations regarding the appropriate time period for the safety 

standards, choosing instead a period the Academy had expresslv rejected. To be sure, the Ae¥s 

language is hardly unambiguous-more than one possible approach could be Hbased upon and 

consistent with" a set of recommendations. But we found rt unreasonabte for EPA to resolve that 

ambiguity by utterty disregarding the Academy's recommendations and selecting a time period the 

Academy had expressly rejected. Though Congress had given EPA some discretion in precisely how to 

base a standard on the Academy's recommendations, it had not given EPA free rein to completely 

ignore the Academy. We thus had no choice but to vacate the rule. After all, agRncy authority cOomes 

only from Congress. If the agency can't reasonably trace its action to a statute, it has no business acting. 

Although agencies are more accountable than courts, Congress is more accountable stiH. 

In addition to acting within the boundaries of statutory text, agencies must respect judicial 

decisions interpreting that text Judicial review would be toothless if agencies coutd sImply disregard 

rulings wtth which they disagree. They can't.. but on occasion they try anyway. For e.xamplel a provision 
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of the dean Air Act directs EPA to impose on certain pollution sources emiss(ons standards no less 

stringent than the standards achieved by the best-performing sources. To ensure that emissions 

standards could be met by all sources in the category, EPA set the standard for cement kilns and other 

combustors weU below that of the best-performing sources. The D.C. Circ.uit disagreed. The statute, we 

reminded EPA, means what it says, and EPA had no authorrty to change the requirement just to ensure 

that more sources could comply. EPA sought neither en bane review nor cert. Instead, in accordance 

with our decision, it proposed emissions standards pegged to the best-performing sourc:es. Combustors, 

however, complained that the proposal was infeasible, so EPA promulgated a new standard set at the 

level achieved by the second-best performing sources. E.PA was soon back before the D.C. Orcuit, 

having done exactly what we had ruled the act forbids. We vacated the rute and our opinion-a 

unanimous per curiam by a panel composed of two Reagan appointees and one Ointan appointee-

concluded with this warning: #/lf the Environmenta! Protection Agency disagrees with the Clean Air Aces 

requirements ... it should take its concerns to Congress. If EPA disagrees with this court's 

interpretation of the dean Air Act, it should seek rehearing en bane or file a petition for a writ of 

certiorari. fn the meantime, it must obey the dean Air Act as written by Congress and interpreted by 

this court.n 

Of course, judidal review inVOlves far more than just ensuring that agencies act within their 

statutory authority. Under the APA, courts must set aside agency action that is "arbitrary and 

capricious" or "an abuse of discretion." Courts police this line by requiring agencies to give reasoned 

explanatio.ns for their actions. As the Supreme Court explained in the landmark State Farm case, the 

purpose of this reason-giving requirement relates to the rationale for an agency's very existence. 

Congress delegates authority to admInistrative agencies not to authorize any decision at aU but to 

permit agencies to apply their expertise. The reason-giving requirement allows courts to determine 

whether agencies have in fact acted on the ba:;is of that expertise. 
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This rule applies with particular force when agencies change existing policy, as happens quite 

often during times of transition. Obviously, agencies have authority to move from one permissible 

position to another, but when doing so they must adequately explain why. In the words of Judge Harold 

Leventhal, whose seat on the O.e. Orcuit I am honored to occupy,"an agency changing its course must 

supply a reasoned analysis indicating that prior policies. _. are being deliberately changed, not casually 

ignored." Judge Leventhal continued, flif an agency glosses over or swerves from prior precedents 

without discussion it may cross the line from the tolerabry terse to the intolerably mute." Although the 

Supreme Court recently made clear that agencies are held to no higher burden of justification when 

they change a policy than when they adopt one for the first time, the Court still emphasized that 

agencies may not "depart from a prior policy sub silentio or simply disregard rules that are still on the 

books." 

This reason-giving requirement is most familiar in the context of rulemaking, where it provides a 

strong check on arbitrary agency action. Several years ago, I served on a panel that reviewed an EPA 

rule which changed recordkeeping requirements under the Oean Air Acrs new source review provision. 

Under the previous rule, utilities predicting they woutd not trigger new source review were required to 

supply EPA with data to verify the accuracy of their forecasts. Under the new rule, utilities unilaterally 

foreseeing no reasonable possibility that they would trigger new source review had no obligation to 

submit the records that formed the basis for their predictions. tndeedl they had no obligation even to 

maintain such records. Rejecting this change, the D.C Orcuit stated that EPA had failed to explain how 

it could enforce the statute without the data it had previously required. EPA, Judge Leventhal would 

have said, was being "intolerably mute,'l 

Now, not just any explanation counts. Agencies must expressly address contrary evidence and 

significant alternatives. Although an explanation that takes account just of cherry-picked fragments of 

the record may expiain why the agency wouJd have taken the action it did if the record consisted only of 
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those fragments, it tells us little about the agency's choice based on the record as a whole. Earlierthis 

year, a unanimous D.C. Orcuit panel concluded that EPA had run afoul of this rule by glossing over 

studies showing that fine particulate matter emissions were far more hazardous than the regulation 

anticipated. 

To ensure that agencies in fact mCike decisions based on their expertise, courts hold them to the 

reasons they articulate at the time they act. Appetiate counsel may not supply newly minted rationales 

after the fact, nor can we. 

Of course, these rules are intended to facilitate judicial review of agency reasoning, not to 

straightjacket agency action. As courts often say, U we wilt uphold an agency decision of less than ideal 

clarity if the agency's path may reasonably be discerned." Yet not all agency decisions meet even this 

forgiving standard. In Massachusetts v. EPA, EPA argued that even 1f the Oean Air Act gave it authority 

to regulate carbon emissions, it !lad no obligation to determine whether those emissionsl as the statute 

puts it, IIcause, or contribute to, air poJiution which may reasonably be anticipated to endanger public 

health or welfare." Under D.C. Orcuit case lawl EPA may withhold such an "Iendangerment finding" -a 

predicate to regulatory action-only if it has insufficient evidence to reach a determination one way or 

the other. Instead of claiming this to be the case, EPA} seeking to avoid reguiating carbon emissions, 

offered a host of policy reasons induding its own uncertainty regarding the causes of global warming-a 

complete non sequitur given that the question was whether sufficient evidence exists to determine if 

the emissions were dangerous. I couldn/t tell whether EPA was claiming that its uncertainty prevented it 

from making an endangerment finding, or whether that uncertainty relieved it of the obligation to 

regulate even if it had made the finding, or both. Neither could the Supreme Court. 

NowI any lawyer practicing administrative ~aw well knows all of these basic requirements-but 

when reading a set of briefs or listening to oral argument I sometimes wonder whether the agency 

consulted its!awyers only after it found itself in court. I hope that's not the case. The Constitutional 
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values that animate our core principles of administrative law require agendes to consider the legaUty of 

their policies from the very beginning of the administrative process. Indeed, Julius GenachowskiJl the 

new Chair of the Federal Communications Commission, recently told me that he is worJdng to do exactly 

that at his agency. t hope EPA is doing the same. Ihope it's hiring and cultivating lawyers capable of 

providing independent legal advice, and then involving those lawvers in policy development from the 

outset. t hope that EPA lawyers are participating in the poHcy process as legal advisors} not policy 

advocates. Above all, J hope EPA is listening to its lawvers, even when they offer unwelcome advice. 

When agency officials would prefer to regulate fluid discharges annually. or to completelv disregard the 

recommendations of the National AcademYI EPA needs lawyers who will advise it to go to Congress 

instead of plowing ahead. 

This isn"t just about satisfying the D.C. Circu it. It's about being responsible public servants. As I 

have explained, the doctrines of administrative Jaw are not barriers erected by activist judges to prevent 

agenclesfrom exercising their natural authority to make public poJicy. Just the opposite. These 

doctrines exist for a rompelting Constitutional reason: they keep agencies tethered to Congress and to 

our representative system of government. They ensure that the complex administrative state of the 

twenty-first century functions in accordance with the Constitlltional system established in the 

eighteenth. In other words, the fundamentals of administrative Jaw really do matter, and they should 

be understood as engines of administrative policymakingl rather than merely obstacles cluttering the 

road. 

For example, settingforth the justification for a policy mav win support for it not just among 

avid readers of the Federal Register, but-if the reasons are persuasive-throughout the general public, 

At a minimum l the requirement of reasoned justification ensures that the best arguments that can be 

marshaled in favor of a policy are enshrined fn the public record.; so that anyone seeking to undo the 

policy will have to grapple with and address those arguments. In this way, the reason-giving 
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requirement makes our government more deliberative. And even when it slows agency action} it makes 

government more democratic. 

A final point: Ensuring that agencies comply with fundamental prindples of administrative taw is 

an obligation that faUs not just on agencies, but on everyone having an interest in successful agency 

action. Just as skiUed lawyers work to ensure that a trial court avoids error-even in their favor-and 

prompt the court to make the findings necessary for appellate review.. so too shoutd those who seek to 

influence agency action work to ensure that the action they urge is both authorized by law and 

supported by adequate evidence and reasoning. And given the quasi-constitutional nature of 

administrative taw I interested parties have not just a practical incentive to help agencies do their Jobs 

well, but also a responsibility as dtflens not to encourage agencies to act beyond their authority. 

interested parties should be forthright about whether the[r arguments are properly for the agency or 

whether, because they seek to change the law, for Congress. 

In sum.. the uNew EPA" that you are discussing today may have excenent programs it is eager to 

execute. But those programs will be legitimate-and will be sustained in court-only if their 

implementation conforms to the rule of law. 
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